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THE PEOPLE AS LEGISLATORS. 

BY C. W. FULTON, UNITED STATES SENATOR FROM OREGON. 



The State government of Oregon more nearly approaches a 
pure democracy than does that of any other State of the Union. 
This is due to the amendment to its Constitution adopted by 
vote of the people in 1902, and known as the " Initiative and 
Referendum Amendment." 

Under this provision, the " power to propose laws and amend- 
ments to the Constitution and to enact or reject the same at the 
polls, independent of the legislative assembly," is reserved to 
the people. It is provided that eight per cent, of the legal voters 
may, by petition filed with the Secretary of State, propose any 
measure desired. It is required that the petition shall include 
the full text of the law, and be filed not less than four months 
prior to the election at which the proposed law is to be voted 
upon. If approved by a majority of the votes cast, the measure 
immediately becomes a law and is not subject to the G-overnor's 
veto. Such is the initiative. 

The referendum may be applied to any law enacted by the 
legislature, except such as are "necessary for the immediate 
preservation of the public peace, health or safety." It may be 
ordered by a petition signed by five per cent, of the voters, or 
by the legislature itself. When ordered, the measure to which it 
is directed does not become a law until it has been approved by a 
majority of the votes cast thereon. 

Thus it will be seen that, excepting such constitutional limi- 
tations as are imposed on the legislative power and apply to the 
legislature as well, there is no limit whatever to the right or 
power of the people to legislate by direct enactment independently 
of the legislature, and but slight limit to their power to veto 
laws enacted by the legislative assembly. 
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The first exercise of the power to initiate and enact legislation 
by the people was at the June election in 1904, when, by a vote 
of more than three to one, they enacted the direct primary law, 
whereby all nominations of candidates for public office, excepting 
school-district offices, and municipal offices in towns of less than 
two thousand inhabitants, are required to be made by direct vote 
of the people. The primary election is held and conducted al- 
most entirely under the general election laws and, practically, in 
the same m ann er as are the regular elections, the exceptions being 
only such as are rendered necessary by reason of the relation of 
political parties thereto. The purpose being that the members 
of each political organization shall nominate the candidates of 
their respective parties; a voter is required, if he desires to par- 
ticipate, to cause to be entered in the registration book, at the 
time he registers as a voter, the name of the political party of 
which he is a member. A separate ballot-box is provided for the 
voters of each party, but the primary election is held at the same 
time and place for all parties, and presided over by one set of 
judges, who are, as well, the judges appointed to preside at the 
general election next ensuing. 

An important and interesting feature of the direct primary 
law is that it expressly provides for the nomination of candidates 
for United States Senator. Provision is made for placing on the 
official ballot to be used at the election following the primary 
the names of all nominees, including names of nominees for Sena- 
tor. It is also provided that a candidate seeking a nomination 
for the legislature may file in a designated office one of two 
statements. One of these statements is in the following terms: 
" I will, during my term of office, always vote for that candidate 
for United States Senator in Congress who has received the 
highest number of the people's votes for that position at the 
general election next preceding the election of a Senator in Con- 
gress, without regard to my individual preference." This is 
known as "Statement No. 1." Statement No. 2 is: "During 
my term of office, I shall consider the vote of the people for United 
States Senator in Congress as nothing more than a recommenda- 
tion, which I shall be at liberty to wholly disregard if the rea- 
son for so doing seems to me to be sufficient." If a candidate 
shall decline to sign either statement, his name must, neverthe- 
less, if petitioned for, be placed on the nomination-ballot. 
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The first nominating election under this law occurred in April, 
1906, to nominate candidates to be voted for at the general elec- 
tion to be held in June of that year. A Senator in Congress was 
to be chosen by the legislature then to be elected. A very con- 
siderable majority of the candidates for the legislature signed 
Statement No. 1, and when the legislature was elected it was 
found that signers of that statement constituted a clear majority 
on joint ballot. The result was that a United States Senator 
from Oregon was, for the first time in many years, elected on the 
first ballot. It was, indeed, a most welcome change, for so bitter 
had been the factional differences in the Bepublican ranks in 
Oregon during the preceding twenty years that people had ceased 
to expect an election of a Senator to occur before the last ballot 
on the last night of the session; and it was always possible that 
there would be no election, as indeed was the case in two in- 
stances. In fact, I am confident that the bitter and long-drawn- 
out contests that had become the unbroken custom in Senatorial 
elections in Oregon contributed more than all else to arouse the 
people to take the matter into their own hands. Of course, the 
people know that the legislature cannot constitutionally be re- 
quired to elect to the Senate the candidate in favor of whom they 
declare, but they also know that few members will care to jeopard- 
ize their political future by declining so to do. Furthermore, if 
a candidate for the legislature signs Statement No. 1, he is, in 
case of election, bound by an obligation as solemn as his oath of 
office to conform to it, and it is quite apparent that a candidate who 
signs that Statement will always occupy a much stronger posi- 
tion before the voters than one who declines to sign it. Conse- 
quently, we may reasonably expect that every legislature will be 
composed of members of whom a majority were elected on that 
pledge. Hence it may be said with perfect accuracy that, in 
Oregon, United States Senators are elected directly by the people. 
It is the only State in which that is done. In some others, nomi- 
nations are made directly by party voters, but in no other, to my 
knowledge, is the nominee required to go before the people for 
election. At the last session of the legislature, an attempt was 
made to amend Statement No. 1 so that the legislative candidate's 
pledge would be to vote for such member of his own party as 
should receive the highest vote in the primary, but the amendment 
was not adopted. 
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The serious objections to the old method of electing Senators 
were (1) the opportunity afforded for the corrupt use of money, 
and (2) the extent to which a long Senatorial contest interfered 
with legislative work. Under the new plan, neither of these 
objectional features will ever again attend the election of a 
Senator by an Oregon legislature. True, there is always the 
danger that an attempt may be made to capture the nomination 
and the popular vote by the lavish use of money; but such an 
attempt is not only more easily guarded against, but is less likely 
to materially influence the result, than when made on so small 
a body as a legislature, with so much time as usually intervenes 
between the election of the members and the convening of the 
legislature to perfect and execute plans. 

The direct primary, with its many advantages, is not, however, 
entirely without its disadvantages. I speak of the direct primary 
for nomination of candidates as we have it, where it is preceded 
neither by a convention nor by any other representative body to 
suggest candidates, promulgate a declaration of party principles 
and promote party organization. In my judgment, the holding 
of such a convention in advance of the primary would be a dis- 
tinct improvement and would in no wise militate against or in- 
terfere with the principles or purposes of the law. There is 
nothing in our primary law prohibiting such course, and I think 
it will eventually be adopted. 

Without a preliminary convention, a poor man, particularly 
if he is not widely acquainted throughout the State, stands slight 
show of nomination for a State office, however great his merits. 
For, if unacquainted, he can only bring his name and merits to 
the attention of the voters through the newspapers and by meet- 
ing personally the voters, all of which means the expenditure of 
money. On the other hand, one who has money to spend may 
subsidize newspapers, employ workers at the polls, hire carriages 
to bring out the voters and thereby secure a nomination over an 
opponent in every respect better qualified for the office. Quite 
true, the influence of money cannot be entirely avoided by any 
system; but I believe it would be less potent were a convention 
held in advance of the primary election. Another objection to 
proceeding without the discriminating judgment and advisory in- 
fluence of a convention is the danger that all nominations will 
go to the centres of population. Where a plurality of votes nomi- 
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nates, one residing in a small town or a rural district has but a 
very remote chance of securing a nomination, however superior 
his qualifications. I am of the opinion, therefore, that our law 
should be amended so as to place a limit on the amount that a 
candidate may expend in his campaign for a nomination and as 
well for his election, after he has received the nomination. It is 
also my conviction that a convention, in advance of the primary 
election, should be held for the purpose, among other things, of 
recommending to the voters a list of candidates. It might be 
well to recommend, in some cases, possibly in all, two or more 
candidates for the same office, the voters to decide which should 
receive the nomination. Of course, the recommendations of the 
convention would not preclude any person from having his name 
placed on the primary ticket by petition, which is the method 
provided by law. In most instances, the recommendations of the 
convention would be ratified by the voters. The advantages of 
the convention would be a reasonably fair distribution of candi- 
dates geographically, a careful preliminary consideration and 
weighing of the merits of the several candidates by the delegates, 
a declaration of party principles and organization for the cam- 
paign. At the same time, knowledge of the fact that the recom- 
mendations of the convention, to be of avail, must receive the 
endorsement of the party voters would ensure the most careful 
and conscientious work on the part of the members of the con- 
vention. 

Limitation of the amount a candidate may expend in his cam- 
paign for the nomination and also for election is of supreme im- 
portance to the preservation of the direct primary, in my judg- 
ment. It is a matter of common report in Oregon that the two 
campaigns in 1906 — namely, the one for the nomination, the 
other for the election — cost most of the successful candidates for 
State offices as much as their salaries will amount to for two 
years, while many who were not successful were seriously crip- 
pled financially, and I have never heard it charged that any 
money was employed corruptly. A continuance of conditions 
permitting such expenditures will operate in the future to bar 
from the contest some of the best qualified and most desirable 
men for the positions. Much of the expense now seemingly un- 
avoidable in the campaign of a comparatively unknown candidate 
for a nomination would be rendered unnecessary by a convention 
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such as I have suggested. Even though not widely acquainted 
throughout the State, his friends, knowing his qualifications, 
might so present them to the convention as to secure its endorse- 
ment, and that of itself would bring him prominently before the 
public and would largely operate as a guaranty of his fitness. 
It will be asked, however, " if a convention is to be held to name 
candidates, why send them before the people at all?" It is not 
proposed to clothe the convention with power to nominate, but 
simply with advisory power, the members of the party to finally 
determine who the candidates shall be. I strongly favor the re- 
tention of that feature. It insures earnest effort on the part of 
the convention or advisory body to select and recommend candi- 
dates whose character and qualifications will be approved by the 
party voters; besides, it affords an opportunity to all who are 
dissatisfied with the action of the convention to appeal directly 
to the voters, and finally it reserves to the party voters at all 
times the actual selection of their candidates. 

During the short period of time in which the initiative and 
referendum amendment has been a part of our Constitution, the 
people have manifested a very lively disposition to exercise their 
power thereunder. They have, however, evidenced a conservatism 
and discriminating judgment both in legislating and in reviewing 
the work of the legislature which demonstrate that such powers 
may be vested in them with perfect safety to all interests. 

Aside from the direct primary law, the most important enact- 
ment under the initiative is the local option law, which was pro- 
posed by petition and approved by a large majority of votes cast 
thereon, and thereby became a law. 

The general appropriation bill enacted by the legislature at the 
January session in 1905 was, by petition, held up under the refer- 
endum, and referred to the voters and passed on by them at the 
June election in 1906. By a very decisive majority, the action of 
the legislature was approved. 

So far there has been no attempt to enact unusual or extreme 
legislation on any subject under the initiative. On the contrary, 
our experience thus far tends to indicate that, as legislators, the 
people are fully as conservative and considerate of private and 
corporate rights as are their representatives in legislative as- 
semblies, 

C, W. Pratoif. 



